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PER CURI AM

WIllie K Parsons pled guilty to possession of a firearm
by a convicted felon in violation of 18 U S.C. 88 922(g)(1),
924(a) (2)(2000). He appeals his twenty-four nonth sentence,
contending that the district court erred in finding that he used
the firearmin connection with anot her fel ony of fense and enhanci ng

his sentence accordingly. See U.S. Sentencing Guidelines Manua

§ 2K2.1(b)(5) (2000). We affirm the conviction and uphold the
district court’s finding that Parsons used the firearmduring the
fel ony of want on endangernent. However, we vacate the sentence and

remand for resentencing consistent with United States v. Booker,

125 S. Ct. 738 (2005).

Parsons and his girlfriend, Cathy Eagle, had a prol onged
argunment that resulted in Eagle leaving their nobile home and
getting into her truck parked next to the hone. An intoxicated
Parsons followed Eagle and slashed her tires, causing them to
flatten and pronpting Eagle to | eave her truck and go inside the
nobi | e honme next door that bel onged to her son. Parsons went back
into his nobile honme and retrieved a 30-30 high powered rifle.
Standing on his front porch, Parsons fired two shots into the
truck, striking the rear quarter panel and the gas tank, causing a
| arge gasoline |eak. The truck was parked in close proximty to

several hones when Parsons fired the shots, but no people were



out si de. Eagle and her son stood in the doorway of the son's
nobi | e hone and wat ched Par sons shoot her truck.

West Virginiacharged Parsons wi th want on endangernent in
viol ation of W Va. Code Ann. § 61-7-12 (M chie 2000), but dropped
the charge in favor of federal prosecution. Parsons pled guilty to
possession of a firearm by a convicted felon. The probation
officer recomended a four-level enhancenent wunder USSG 8§
2K2.1(b)(5) for use of afirearmin connection w th another fel ony,
that of wanton endangernent under W Va. Code Ann. 8§ 61-7-12
Par sons obj ected, arguing that no substantial risk existed to any
speci fi c person because nobody was outside when he fired the rifle.
The district court found the enhancenment warranted because firing
a rifle in a densely populated residential area created a
substantial risk of death or serious bodily injury to people in the
area, whet her or not Parsons was shooting at any particul ar person,
and sentenced him to twenty-four nonths inprisonment and three
years of supervised release. The court overruled Parson’s

objection that his sentence violated Blakely v. Washi ngton, 124 S.

Ct. 2531 (2004), because it was based on judge-found facts.
Parsons tinely appeals.

The district court’s determ nation that Parsons’ conduct
anount ed t o want on endanger nent under W Va. Code Ann. 8 61-7-12 is

a legal one that we review de novo. United States v. Daughtrey,

874 F.2d 213, 217 (4th Cr. 1989). The statute provides that
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“[a]l ny person who wantonly perforns any act with a firearm which
creates a substantial risk of death or serious bodily injury to
anot her shall be guilty of a felony.” W Va. Code Ann. § 61-7-12.
Rel yi ng on cases interpreting a sim |l ar provision of Tennessee | aw,
because no cases interpret the Wst Virginia statute, Parsons
argues that a “substantial” risk nust be an actual risk to an

identifiable person, not nerely a possible risk. See, e.qg., State

v. Payne, 7 S.W3d 25 (Tenn. 1999) (people must be in a “zone of
danger” in which “a reasonable probability of danger existed” to

constitute reckless endangernent); State v. Fox, 947 S.W2d 865

(Tenn. Cim App. 1996) (reversing conviction for reckless
endanger nent where defendant fired gun in residential area with no
near by peopl e).

Wi |l e Parsons’ argunents are not patently unreasonabl e,
the district court <correctly concluded that Parsons acted
reckl essly because firing a rifle in a residential area is an
i nherently dangerous activity, magnified in this instance by
Parsons’ intoxication, anger, and l|lack of foresight. Par sons
argued that shooting the car did not pose any danger to a person,
but when he shot the car he hit the gasoline tank and caused a
| arge gasoline | eak. Any spark could have caused maj or danage to
the three nearby nobile hones and serious injury to Eagle and her

son, as well as to anyone in one of the nearby hones.



Parsons also clains that the district court inproperly
enhanced his sentenced because the felony enhancenent was not
admtted, found by a jury, or proven beyond a reasonabl e doubt, in
vi ol ati on of Booker. In Booker, the Supreme Court concl uded that
the mandatory manner in which the federal sentencing guidelines
required courts to inpose sentenci ng enhancenents based on facts
found by the judge by a preponderance of the evidence violated the
Si xth Amendnent. Booker, 125 S. C. at 746, 750.

Parsons nade a tinely objection to the enhancenent,
citing Blakely. Wthout the enhancenent, Parsons woul d have faced
a sentencing range of twelve to eighteen nonths. The enhancenent
i ncreased that range to twenty-one to twenty-seven nonths, and he
received a twenty-four nonth sentence. Parsons did not admt the
facts used to enhance his sentence, and they were neither presented
to ajury nor found to exist beyond a reasonabl e doubt. “Any fact
(other than a prior conviction) which is necessary to support a
sent ence exceedi ng t he maxi mum aut hori zed by the facts established
by a plea of guilty or a jury verdict nust be admtted by the
def endant or proved to a jury beyond a reasonabl e doubt.” Booker,
125 S. . at 756. Parsons’ sentence violated the Sixth Anendnent,
and we vacate the judgnent of the district court and remand for
resent enci ng.

Finally, Parsons clains that after Bl akely and Booker the

district court |acked statutory authority to inpose a term of



supervi sed release. This argunent is neritless. See Booker, 125
S. Ct. at 764-68. Because Parsons’ sentence is vacated in |ight of
Booker, however, the district court may, of course, reconsider the
length of the supervised release term to be inposed on
resent enci ng.

We affirmthe conviction and uphold the district court’s
finding that Parsons used the firearmduring the felony of wanton
endangernent. W vacate the sentence and remand for resentencing
consi stent with Booker. W dispense with oral argunent because the
facts and legal contentions are adequately presented in the
materials before the court and argunent would not aid the

deci si onal process.

AFFI RVED | N PART;
VACATED AND REMANDED | N PART




